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ABSTRACT

This paper provides a comprehensive comparative analysis of the commencement of legal actions
in Nigerian courts, focusing on the procedural frameworks of Common Law and Islamic Law
(Sharia). As Nigeria operates under a pluralistic legal system, understanding the nuances of how
actions are initiated in these distinct legal traditions is essential for legal practitioners and scholars
alike. The research examines the various modes of commencing actions, including writs of
summons, originating motions, petitions, and originating summons, highlighting the procedural
requirements and implications associated with each method.

The analysis reveals significant differences in the principles governing the initiation of actions
under Common Law and Islamic Law, particularly regarding jurisdiction, procedural formalities,
and the underlying philosophies that guide each system. While Common Law emphasizes
adherence to established legal precedents and procedural rules, Islamic Law prioritizes ethical
considerations and community welfare in its approach to legal proceedings.

Furthermore, this study addresses contemporary challenges faced by litigants in navigating these
dual systems, including issues related to access to justice and the harmonization of legal practices.
By exploring case law and statutory provisions from both legal traditions, this research aims to
illuminate the complexities of initiating legal actions in Nigeria's diverse judicial landscape.
Ultimately, the findings underscore the need for greater integration and understanding between
these legal systems to enhance judicial efficiency and ensure equitable access to justice for all
citizens.

INTRODUCTION

In discussing the topic at hand, it is pertinent to define the term ‘commencement'. Therefore the
term commencement according to Advance Learner's Dictionary Tenth Edition; "A
commencement is the act of starting out, or blazing a new trail'. The word can be used for the
beginning of anything, from a business meeting to a vacation trip to a marriage"

According to Merriam-Webster, commencement can mean "an act, instance, or time of
commencing,” as in "They awaited the commencement of the trial”. It emphasizes the transition
from a state of inactivity to one of action or engagement.

Commencement refers to the act or instance of beginning something. In a legal context, it
specifically denotes the initiation of legal proceedings or actions within a court system. This
includes the formal steps required to start a lawsuit, such as filing necessary documents, paying
fees, and serving notice to the opposing party.
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Therefore, actions in various courts are commenced with due processes which are in accordance
with the rules of courts. In recent times, there are innovations in some High Courts rules with the
aim of fast-tracking judicial process. Examples of these innovations include front Loading System,
interrogatories, pre-trial conference or case-management Mechanism to mention but a few while
a can also. It is no doubt that the process of trial of any suit begins when pleadings in a matter is
deemed to have been closed. Thus, parties in a suit, before the actual trial begins to make some
applications to the court which of course can lead to the termination of the suit.! Likewise action
are commenced at the magistrate/district court through plaint/claim and originating application of
summons.? Whereas, Dawah or claim is commenced by a claimant personally or through his legal
representative which can either be orally or in writing before the Area Courts or the Sharia court
of any state of the federation.?

* LLM, BL PDE, Agt. H.O.D Sharia Department in Kwara CAILS

! Evewerhan D.I “Principles of Civil Procedure in Nigeria”, 2" Edition, (Enugu: Snaap Press Nig.
Ltd, 2013) p.286

2 See generally order 2 Rule 1, 2, & 3 of the Kwara State District Courts “Civil Procedure 2022,
Order 2 Rule 1 District Courts Rules Cap 495 LFN (Abuja) 2004

8 Adamu Abubakar Esq. Malthouse Press Limited “Islamic Law Practice and Procedure in Nigeria
Courts” Revised second edition pg.6

COMMENCEMENT OF ACTION IN THE HIGH COURT

For the Purpose of this paper, there are two High Courts in the Country, the High Court of Federal
Capital Territory and High Court of each State of the Federation.* There is also a Federal High
Court. An action can be commenced at the High Court by any of the following methods:

(&) Writ of Summons

(b) Originating Summons
(c) Originating Motion
(d) Petition

All these methods are referred to as originating process. It is a process by which an action is began.®
(A)  WRIT OF SUMMON

A writ of summons according to IRB Law Singapore is a formal legal document issued by
a court that initiates a civil lawsuit. It serves to notify the defendant that a legal action has
been commenced against them and requires their appearance in court to respond to the
claims made by the plaintiff. The writ outlines the nature of the action and informs the
defendant of the time frame within which they must respond, typically by entering an
appearance in court.
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This is the most common method of commencing actions at the High Court except where
particular rules, law or other statutes provided otherwise.® It is used where Facts in issues
are contentious or where statutes, rules or laws specifically provided for it. Again, where
there is uncertainty as to the mode of commencing an action, Writ of Summon should be
used to commence such action.’

4 Ruail V Okoro (1983) 2 SCNIR pg 386 at 388

5 See Generally Order 2 Rule 1&2 High Court of Justice of Kwara State of Nigeria (Civil
Procedure) Rule and the Federal Capital Territory Abuja Civil Procedure Rule (2018)

6 Nwadialo, F, “Civil Procedure in Nigeria”, 2" Edition, (Lagos: University of Lagos Press, 2000)
Pg. 615

" Doberty V Doberty (1968)) NMLR 241

The Writ of Summon shall be used to commence actions in the followings circumstances:

(a) Where a claimant claims:
i. Any relief or remedy for any Civil wrong ; or
ii. Damage for breach of duty, whether contractual statutory or otherwise;
Or
iii. Damages for personal injuries to or wrongful death of any person, or in respect
of damages or injury to any property.

(b) Where the claim is based on or includes an allegation of fraud, or
(c) Where an Interested person claims a declaration.
In a writ of Summons, the claimant expected to accompany the writ with the following:-

Q) Statement of claim;

(i) List of witnesses to be called at the trial;

(ili)  Written Statements on Oath of the Witnesses; and
(iv)Copies of documents to be relied on at the trial.

In some jurisdiction, a certificate of pre-action counseling is usually attached. See for example,
Order 3 Rule 2 (1) Lagos and Rivers High Court rules. The procedure is otherwise known as front
loading system as it allows for quick dispensation of justice. See OLANIYAN V. OYEWOLE.®
It will also afford the defendant an opportunity of knowing what is going to happen in court as he
will equally do the same. Nothing must be hidden and all the cards are put on the table. It must be
said that the procedure of front loading must be said that the procedure of front loading is very
fundamental in commencing an action in most of the High Courts in Nigeria.®

8 (2008) 5 NWLR (Pt. 1079) 114 at 146, per Agube JCA
% Jabita V. Onikoyi (2004) All FWLR Pt 233 pg 1625
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ISSUANCE OF THE WRIT

A Writ of summon is usually issued by the Registrar in Abuja and Kano. In Lagos, it is issued by
the registrar or any other officer of court empowered to do so.° Moreover, the writ of summons
expected to be signed by the Registrar after being satisfied that all relevant documents have
accompanied the writ and that the claimant or his solicitor has presented the required copies for
the defendant(s).

The writ shall be printed on opaque A4 size paper in Abuja and Lagos while in full-scale paper of
good quality in Kano.™ There is not specific time by the rules within which the defendant can
cause appearance but in practice, it is usually 8 days on the writ. In Lagos and Rivers, it is 42 days.
Note that the plaintiff is referred to as “CLAIMANT” in some jurisdictions like, Lagos, Abuja,
Kwara, Rivers, etc.!? the claimant or his legal practitioner usually sign all the copies of writ of
summons.

ENDORSEMENT OF A WRIT OF SUMMONS

Generally, writ is expected to be endorsed at the back because it will enable the defendant to have
at a glance at the relief against him.'2 See the case of UBA v. Omololu.' It is imperative that the
endorsement is at the back of the particular claim, otherwise it will be invalid. In the case of Alade
v. Falode,®® It was held that typing on a separate paper is irregular. Thus where a writ is not
properly endorsed it may be struck out. See Nwonye v. Road Construction Ltd.

10Order 4 Rule 9 (Abuja); Order 5 Rule 9, (Kano); Order 6 Rule 2 (1) Lagos & (Enugu)
11 Order 4 Rule 7 (Abuja); Order 6 Rule 1 (Lagos); Order 5 Rule 7 (Kano
12 Efeverehen D.1, opt cit pg 154
13 Order 5 Rule 1 High Court of Justice of Kwara State of Nigeria, Order 4 Rule 1 & 2 High of
Federal Capital
Territory, Abuja
14 (1992) 5 NWLR pt 241 p. 312
15 (1996) ANLR 101

(B) ORINGINATING SUMMON: This is a method by which an action can be commenced
at the High Court. It is mostly used for non-contentions action. That is, actions which facts
are not likely to be in dispute. It is used when the sole or principal question is or likely to
be one of the constructions of a written law, instrument, deed, contract or other document
which fact are not likely to be in dispute. See the case of Adyelu V, Ajagungbade lII.
Originating summon is equally used to seek to correct errors in a judgment.

Thus, where an action is commenced by originating summon, pleadings are not used, it is
only the affidavit evidence that will be used in the proceedings. All exhibit to be relied
upon, a written address in support of the application and pre-action protocol are filed along
originating process.
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(C) ORIGINATING MOTIONS: This mode of commencing action is mostly used only if it
is provided for by the statute or a rule of court. It is the mode of commencing an action like
order of certiorari, mandamus, habeas corpus e.t.c. Originating motion is usually consist of
the applicant and the respondent. Thus, where a statute provides that an application may
be made but does not provide for any special procedure, then originating motion should be
used. See Akunia v. A.G Anambra.

18 UNILAG V. Aigoro (1991) 3 NWLR pt 129 p. 376
17(1996)
18/(2007) 14 NWLR (PT 1053) PG 1 AT 14
19 See D.S.S vs Agbakoba (199) 3 NWLR pt 595 p. 425 see also Iwakoju V. Adeleke (2007) 4
NWLR (pt. (1025) 432
see 0.3.r.5 (Lagos) 0.1 r.2(2) (Abuja)
200 1R.2(3) Abuja 0.1r.2(3) (Kano)
21 (1977) 5 SC 161. See also Kano State oil & Allied product Ltd V Koja Trading company Ltd
(1996)2 SCNJ 325
(D)  PETITION: - This particular process is similar to the originating motion. It is
mostly used where a statute or rules of court provide for it. Thus petitions are usually
employed in matrimonial cases proceedings, an action for wind-up of companies under
CAMA, electoral matters.??

COMMENCEMENT OF ACTION IN MAGISTRATE/DISTRICT COURTS IN NIGERIA:

The commencement of action at the magistrate courts are regulated by the various Magistrate Court
Laws and Magistrate Court Rules and well as district Court and district court Civil Procedures
Rules respectively.?® For instance, Order 2 Rule 2 (1 &2) of the Kwara State District Court Civil
Procedure Rules 2022 provides:

1. (1) For the purpose of Rule 1 (1) a person desirous of instituting proceedings shall complete
and submit to the registrar a statement in writing (hereafter called a plaint) in Form 3, 4 of
5, or originating application or motion as in Form 6.

2. The copies of plaint or originating application shall be of such numbers sufficient to
provide two copies for the court’s file and records, a copy for endorsement and return upon
service, and enough for each defendant or respondent to be served a copy.

It can therefore be seen from the above coated rules that an action in magistrate or district
court rules generally can be commenced by:

(a) Plaint/Claim

(b) Originating Application or Summons

22 See Kwara State District Court (Civil Procedure) Rules 2022
23 See Order 2 Rule 1 District Court Rules Cap 495 LFN Abuja 1990, Order 1 Rule 2 Lagos State
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1. PLAINT:

The Plaintiff or his solicitor can commence an action by plaint at the magistrate court. This can be
done by application for summon whereby a preciepe form will be obtained and filled. This is
normally done by the plaintiff or his solicitor by delivering to the court Registrar the said precipe
form with the plaintiff’s particulars. The particulars shall be signed by the plaintiff or his legal
practitioner if represented and indicate the address for service of the Defendant.?* In practice both
the claimant and his solicitor must indicate their particulars.

It must however be noted that sufficient particulars by the plaintiff must be provided so as
to enable the defendant have full knowledge of the action against him as the magistrate shall be
entitled to strike out way action which does not disclose cause of action or the claim is not within
the jurisdiction of the court.

Upon the filing of the Preciepe Form, the registrar shall enter the claim on a civil cause
book, give it a number and cause the claim or plaint to be served on the defendant. The registrar
of the court in which the claim/summon is assigned shall issue ordinary summons on the directive
of the Magistrate. 2°

A distinction must be drawn between ordinary summon and summary summon. The former
is issued in a contentious action while The later as issued in actions involving liquidated mercy
demand with or without a claim for interest 26 which the claimed honestly believes will not be
contested by the Defendant.

Thus, where an action is commenced by ordinary summon, the claimant will file a claim
and request the Registrar for endorsement of claim.

24 Order 1 Rule 4 (2) Lagos
250rder 1 Rule 5 (1) and 0 1 Rule 5 (2) of Lagos
26 Order 2 Rule 1 (1)

However, summary summon will not be issued against an infant or person of unsound mind or
person adjudged as a lunatic. Also, it will not be issued to recover money lent by a money-lender
within the meaning of the money Lender Law or interest on money so lent, or to enforce any
agreement made or security taken in respect of money so lent. Also, it shall not be issued on behalf
of an assignee of a debt or other, thing in action to recover money secured by a mortgage or a
charge or the court. 2 Again, it shall be issued against a defendant who is to be served outside
jurisdiction of court 28

The particulars of the plaint or claim shall be indorsed by the registrar and a cause of
summary summons to be issued and served on the Defendant. The Defendant upon being served
may request for further particulars and this should be done within six days of the service of the
summon or plaint on him and the plaintiff or his representative shall answer within two days. In
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Abuja, a summon cannot be affected on a defendant outside the jurisdiction without the leave of
the court. ?°

2. ORGINATING APPLICATION

This is another method by which an action can be commenced at the Magistrate court. It is mainly
used where facts are not in dispute or non-contentious. It is also used when the cause of action or
defendant carries on business within the jurisdiction of the court. * There is no specific procedure
to be followed but in practice, it is usually in writing, stating the order of the court applied for and
sufficient grounds upon which the application is brought.

The applicant will state names, addresses of the person to be served and his own address or his
counsel for service if represented by counsel.3! Originating application is rarely used in the
Magistrate Court. 3

2" Order 3 Rule 1 Lagos

28 Order 3 Rule 1 (Provso) MCR

% Order 3 Rule 2 MCR

29 Order 2 Rule 4(2) MCR Lagos (59) Order 4 Rule 6 DCR Abuja

30 Order 2 Rule 2 Lagos

31 Order 9 (Abuja): Order 10 (Kano): Order 2 (Lagos Enugu and Rivers)
32 Ojukwu opt cit pg. 122

Having discussed the mode of commencement of action under the Common Law Courts in Nigeria,
effort shall equally be made to discuss succinctly the mode of commencement of action under
Islamic Law in Nigerian Courts.

COMENCEMENT OF ACTION UNDER ISLAMIC LAW IN NIGERIAN COURT

The commencement of action under Islamic law is radically different to the conventional court in
that an action or claims known as Dawah. Thus, the term Dawah (claim) under Islamic law is a
claim that as the laying of a claim by a person to something in possession of another or that a
person is liable for duty.3 In other word Dawah (Claim) is the attribution or assertion to one self
of a right or maturity of a thing in the hand of other than him or in his custody. ** or a claimant is
one whose assertion is that something ease and defendant is one whose assertion is something in
the negative.® Tt is interesting to note that Dawah as four component called ‘Anashir’.

i.  The seeker of the right otherwise called Al-Mudai’, Plaintiff.
ii.  The right from whom a right is being claimed otherwise called Al-mudai' Alaehi, the
defendant.
iii.  The right being sought by plaintiff from the defendant otherwise called Al-mudai Bihi, the
subject matter.
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iv.  The statement made by the plaintiff before the court to the effect that the defendant is liable
for the right being sought otherwise called Al-da’awah, claim.®

Under the principle of Islamic law for any claim to be sustainable in court it must have nexus
to the claimant (Al-mudai’) and defendant (Al-mudai' Alai) Otherwise the claim maybe rejected.®’

COURT THAT CAN ENTERTAIN THE ISLAMIC MATTERS

There is no gain saying the fact that Area Courts, Upper Area Courts, Upper Shar'ah Court, Shar'ah
Court of Appeal of Federal Capital Territory and Shar'ah court of Appeal of the State are only
saddles with responsibilities to entertain Islamic matters in the Northern part of Nigeria in fact
only Area Court can entertain Islamic matters in the first instance while others will only entertain
it as a appellate or supervisory jurisdiction. Thus, Order 7 Rule 1 of the Kwara State Area Court
(Civil Procedures Rules 2022) provides:

% Hanafi A. Hammed,, “Islamic law of evidence and administration of justice in nigera’’2022
Princeton &
associatespg.260
% Figh as Sunnah pg 361 vol. iv translation
% Tuhfa of IBN Asimi
% Muhammad Al-kafiy.Ihkamul Ahkam AllaTuhtati,Hukkam, 8.
87 Adamu Abubakar”’islamic Law Practice And Procedure In Nigerian Court Pg

1. A Judge of the Area Court shall sit over cases involving any Native Law and Custom or a
civil cause that falls within his jurisdiction.®®

From the afore coated provision Native Law and Custom include Islamic Law as it was held
by the supreme court in the case Usman V. Umoru.*® as follows:

“In Civil Cause or matter, an Area Court is enjoined to administer the
Native Law and Custom (or Customary Law) which includes Islamic Law
prevailing in the area of Jurisdiction of the Court”

Besides any person can institute and prosecute a case before any area court be it Islamic case or
any other case see the provision of Area Court Law which write as follows:

1. “Subject to the provision of this Law and of any other written Law, any person
may institute and prosecute any cause or matter in an Area Court

2. Any person who institute or prosecutes any cause or matter in an Area Court
under the provisions of subsection (1) shall in that cause or matter be subject to
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the Jurisdiction of that in Area Court and of any other Court exercising
jurisdiction in that cause or matter”
On the other hand provision of Section 262 (1 & 2) which is in pari materia with section 277 (1&
2) of the 1999 Constitution 2023 as amended which write as follows:

(1) The Sharia Court of Appeal shall, in addition to such other jurisdiction as may be conferred
upon it by an Act of the National Assembly, exercise such appellate and supervisory
jurisdiction in civil proceedings involving questions of Islamic personal law.

(2) For the purpose of subsection (1) of this section, the Sharia Court of Appeal shall be
competent to decide:-

(a) any question of Islamic personal law regarding a marriage concluded in accordance
with that law, including a question relating to the validity or dissolution of such a
marriage or a question that depends on such a marriage and relating to family
relationship or the guardianship of an infant;

38 See relevant provision in Kogi, Kano and Zamfara among other Northern State
%9 (1992) 7 NWLR (Pt. 254) pg. 372

(a) where all the parties to the proceeding are Muslims, any question of Islamic personal
law regarding a marriage including the validity or dissolution of that marriage, or
regarding family relationship, a founding or the guardianship of an infant;

(b) any question of Islamic personal law regarding a wakf, gift, will or succession where
the endower, donor, testator or deceased person is a Muslim;

(c) any question of Islamic personal law regarding an infant, prodigal or person of
unsound mind who is a Muslim or the maintenance or the guardianship of a Muslim
who is physically or mentally infirm; or

(d) where all the parties to proceedings, being Muslims have requested the court that hears
the case in the first instance to determine that case in accordance with Islamic personal
law any other question.

In the same vein, the Kwara State Sharia Court of Appeal provides:

1. Subject as otherwise provided in this Law of the court shall have jurisdiction to hear and
determine appeals in respect of matters in cases of Islamic personal law from any decision
of any Area Court.

2. For all the purpose of and incidental to the hearing and determination of any appeal, and
the amendment, execution and enforcement of any appeal, and the amendment, execution
and enforcement of any Judgment, order or decision made therein, the Court shall have all
the powers, authority and jurisdiction of every area court of which the judgment, order or
decision is the subject of an appeal to the Court, and, without prejudice to the generally of
the foregoing, shall have all the powers conferred upon area courts exercising appellate
jurisdiction under any Area Courts Law.
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3. Except as provided in subsection (2), the court shall have no original jurisdiction in any
cause or matter.

4. The court shall have jurisdiction to review cases reported to it in accordance with Area
Court Law.%

40 See generally Section 10 of the Sharia Court of Appeal Law cap S.4 b Laws of Kwara State
(2006)

It is therefore clear from the above that the Sharia Court of Appeal can only entertain appeal from
Area Court which is the lower Court on Islamic personal law alone with no jurisdiction to entertain
criminal appeals notwithstanding Islamic law as an all encompassing, embracing system of law.

In practice, an action in respect of distribution of estate can be commenced or initiated by
orally or writing a letter of request either by the plaintiff himself or through his representative to
apply for the distribution of their deceased estate in accordance with the principles of Islamic law
of Inheritance infact there a plethora judicial authorities on this. 4

Historically, the area Courts and the Sharia courts recognize the application of law known
as Muslim Law infact they have unlimited jurisdiction in civil and criminal cases before the advent
of Colonial Administration infact they are known as Alkali’s Court where in Islamic Law is being
apply intoto seiratim before it was trickily distorted and manipulated and erroneously regarded as
customary law and subjected to various tests known as ‘repugnant test” and ‘incompatibilities test’
and thereby amputated the credibility and jurisdictional power of Islamic Law and relegated same
to Islamic personal law. #? Although there was agitation around 90° for the application of Islamic
Criminal Law in some other part of Northern Nigerian namely: Sokoto, Zamfara, Kaduna, Niger
Burno, Bauchi, Kebbiand Yobe some years back. However the agitation and the application could
not see the light of day till this present time as Islamic Law as being categorized to be Customary
Law or Native Law and that made some of Criminal aspect of Islamic law*? and Repugnant natural
and equity justice and even run contrary to the constitution of Nigeria which is the grand norm of
our Law and are such as to give way to the constitution Federal Republic of Nigeria see section
1(1&3) of the 1999 constitution 2023 as amended which provides as follows:

1. (1) This constitution is supreme and its provisions shall have binding force on all
authorities and person throughout the Federal Republic of Nigeria.

2. (3) If any other law is inconsistent with the provision of this, constitution shall prevail, and
that other law shall to the extent of the inconsistency be void.

41See Kyvara State Sharia Court of Appeal annual report
42 See Section 4 of Criminal Code Ordinanc, See also Tsoho Gubba vs Gwadu N.A (1947) 12
WACA 141, see also Norman Anderson (1976): Law Reform in the Muslim World Pages 27-28
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Although, under Islamic Criminal Law of Procedure an individual can commence or initiate a
criminal prosecution in an Islamic Courts whether or not he has suffer any special harm this is
because every human being is a vice generate of Allah on the Earth and are such has the duty to
safeguard the right of Allah.*

It is interesting to note that, by virtue of the provision of section 1(2)(c) now section 256(2)(c) of
the Evidence Act Area Court or Shar'ah Court are the recognized Islamic law court in Nigeria
while the Area Court serves as a court of first instance in which action of Islamic Law can be
commence and Shar'ah Court serves as appellate court.

COMMENCEMENT OF ACTION AT THE AREA COURTS
The mode of commencement of action in the area courts in Nigeria is in two basic forms

a. Orally
b. In writing in person or through his authorized representative

From the above it therefore can be seen that a litigant is allowed to approach the court personally
without the intervention of the third party or going through any ligarous procedure in fact it does
not need to be financially buoyant before he can approach to seek redress as per his claim. In fact
the procedure has been in force since decades till this period which make is simpler, easier and
less cumbersome to access justice.

IN WRITING: Al Mudai (Claimant) can equally commence action under Islamic law by writing
to the court either by himself or through his agent, preface or legal representative and this brought
about commencing of an action in our court in the following ways:

i By Writ of Summons/Plaint
ii. By Petition 44

In practice, the above four modes of commencement action in the Area Court are mostly been
used where the claimant or plaintiff engages the service of a lawyer or approach the Registrar/Clerk
of the court to write on his behalf into the court.

43 A.S Abdulyakeen “Introduction to general practice and procedure in Area/Customary/Sharia
Courts in Nigeria” page 135

44 even cited pg 7 see also Yahaya Yunusa Bambale Crimes and Punishments under Islamic Law
Second edition pg 3

1. Writ of Summons/Plaint: writ of summons remains the most common way by which an
action can be commenced notwithstanding whether they complaint is made formally or in
writing the Judge usually issue a summons having satisfied by the compliant before him in
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fact there is nowhere it provided throughout the Area Court Civil Procedure Rules in

Northern Nigeria there is no where it is provided that the writ of summon as the writ to be

file as counsel or agent will only contain names of the Plaintiff and the Defendant, cause

of action as well as the address of the party or his representative.*

2. Petition: they are mostly been used at the Area Court where the matter involves the
dissolution of marriage or divorce either Khul or Talaq as the case may be.*®

3. From the above it can be seen that both Muslims and non-Muslims are competent to
commence an action in a conventional court while non-Muslims can decide to subject
himself to the jurisdiction of Sharia Judge to hear and determine his matter on the basis of

Sharia this is in line with the provision of Quran 4 verse 42 which states:

“if they cometh to thee, either judge between them or decline to interfere. If thou decline,

they cannot hurt thee in the least. If thou judge, judge in equity between them, for Allah

loveth those who judge in equity:”

Although under the Nigeria Legal System however, non-Muslim are not subjected to the
Principles of Islamic Law rather the non-Muslim is expected to give his consent as regards the
applicability of Islamic Law on him see section 262 (1) p (e) which emphatically stated that
even though parties that are Muslim still have option to either subject themselves to the
jurisdiction of Islamic personal law or not. This procedure might appear to be a total deviation
from Islamic Principles of Law but painfully in concomitant with the fact that Nigeria is not
an Islamic State as there is no religion adopted by the constitution. Ordinarily non-Muslim who
lives in an Islamic State are to enjoy some limited rights among which are:

I Right of protection from internal tyraning and persecution

ii. Right of protection from all external threat and the non-Muslims who enjoy this

right are known as ‘Dihimmis’ however, the above position is radically different
from the constitutional provision in that Nigeria is a multi-religious state as such
the right embedded therein an individual and interdependent section 42 (1) a & b

45 Buba V. Issa (2018) LPELR 46032 see also Order 11 Rule I11 of the Area court Rules of Taraba
State

46 F. Nwadialo: opt cit pg. 211 see also the case of Inakoju & Ors V. Adeleke & Ors (2007) LPELR
-1510 SC

(1) Acitizen of Nigeria of a particular community ethnic group, place of origin, se, religion
or political opinion shall not, by reason only that he is such a person:-

(a) be subjected either expressly by, or in the practical application of, any law in force
in Nigeria or any executive or administrative action of the government, to
disabilities or restrictions to which citizens of Nigeria of other communities, ethnic
groups, place of origin, sex, religious or political opinions are not made subject, or

(b) be accorded either expressly by, a in the practical application of, any law in force
in Nigeria or any such executive or administrative action, any privilege or
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advantage that is not accorded to citizens of Nigeria of other communities, ethnic
groups, places of origin, sex religions or political opinions.

It is to be noted that the common practice now under Islamic Law that in all crimes liable
to Wudud or Tanzir punishment it is usually carried out by the Police known as (Hisba) in some
Northern part of the Country or public officers who has no personal interest therein for instance
under the provision of section 385 of Sharia Criminal Procedures Code a criminal action is
commenced by writing a complaint to the Attorney General or by the victims of the crime or his
representative where the consent of the Attorney General has been sought for and obtained. In this
circumstance the consent of the Attorney General is essential in view of the provision of section
211 (1) (a) of the 1999 constitution of the Federal Republic of Nigeria 2023 as amended. The
procedures enfficiate by the Sharia Criminal Procedure Code is by means of submission of first
information report under section 118 of criminal procedure code Northern Nigeria.

Nevertheless, the Jurisdiction of Islamic Court (Area Court) does not extend to a
prosecution of criminal offenders rather civil causes or matter.

From the foregoing the requirement for the commencement of action under Islamic Law
remain stress free and simple in ensuring justice is achieved by the Plaintifff COMPLAINT as the
case may be unlike the mode of commencement of action lay down in the Common Law Court
thus analysis in Quran 2 verse 185.

..... Allah want your affairs to be eased and not stressful....”

From the above verse the principle of Justice Delay is Justice Denial can be ascribed in the
conventional court beginning with the mode of commencement of action in those courts compared
to the mode of commencement of action under Islamic Law Court. Essentially Islamic Law and
Procedure is Universally and generally accepted mode by all Muslims, Non-Muslims inclusive
irrespective of tribes, Colour and affiliation, infact Islamic mode of Commencement of Action is
very peculiar when compared with mode of commencement of action under the common law. 4

47 Buraya v. Belel (1999) 1 NWLR (Pt 585) 105 at 133
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CONCLUSION

The mode of commencement of action under the Common and Islamic Law is very clear and in
critical study of both will show which of the two is easier in accessing the cause of Justice and
Human being by their nature usually prefer the easiest and quirkiest access in getting the desired
result rather than embarking on a frolic journey of uncertainty. Thus, the mode of commencement
under Islamic law appears to be easier, simpler and very accessible mode in the sense that, it does
not require any formalities before justice can be attained. Hence, Islamic system of justice
remained the preferred to Muslims and even Non-Muslims.



